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) 
vs. ) 
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) 
) 
Defendant-Appellant. ) 
) 
---------------
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HONORABLE KATHRYN A. STICKLEN 
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I. STATEMENT OF THE CASE 
A. Nature of the Case 
Mr. Navejar appeals from a district court ruling that his 
initial appeal from the magistrate court was untimely. Mindful 
of the plain reading of Idaho Criminal Rule 35 and relevant case 
law, Mr. Navejar argues that his appeal to the district court 
was timely because it regards his first formal motion addressing 
his sentence, contests the legality of the sentence, and was 
filed within forty-two days of the magistrate court's ruling. 
B. Statement of Facts and Course of Proceedings 
On November 22, 2009, an Ada County Sheriff's deputy 
arrested the defendant appellant Pedro Navejar (Navejar) for DUI 
(enhanced) pursuant to Idaho Code Section 18-8004 (c). (Clerk's 
Record, p. 5) Navejar entered a guilty plea in open court to 
the misdemeanor charge of excessive DUI on January 27, 2010. 
(Clerk's Record, pp. 2, 22) Though the magistrate court 
proceeded to sentencing on the same day, Mr. Navejar asserts 
that the court finalized certain portions of the sentence during 
a "file memo reviewn hearing on March 25, 2010. (Clerk's 
Record, p. 27) 
2010 hearing. 
Mr. Navejar was not present at the March 25, 
As part of his sentence, the magistrate court ordered Mr. 
Navejar to serve 163 days in the Ada County Jail with no 
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options, consecutive to a prior felony hold. (Clerk's Record, 
As of May 29, 2012, Mr. Navejar is still in 
prison on the prior felony hold, and has not served any of the 
163 days ordered in this misdemeanor case. 
Beginning on February 12, 2010, sixteen days after his 
initial sentence hearing, Mr. Navejar began writing a series of 
informal, hand-written requests to the magistrate court, 
requesting reconsideration of his sentence. (Clerk's Record, 
pp. 3, 25) Between February 2010 and March 2011, Mr. Navejar 
wrote five such requests, all of which were denied by th~ 
magistrate court. (Clerk's Record, p. 3) Then, on May 10, 
2011, Mr. Navejar filed a pro se "Motion and Affidavit in 
Support for Appointment of Counsel for Concurrent Sentence Hold" 
as well as a "Motion for County Sentence to Run Concurrent with 
State Prison Sentence." (Clerk's Record, pp. 3, 41 62) The 
magistrate court denied Mr. Navejar's motions on May 11, 2011, 
and Mr. Navejar filed an appeal to the district court twenty 
days later, on May 31, 2011. (Clerk's Record, p. 3) 
The district court granted Mr. Navejar's motion for 
appointment of counsel, and subsequently ordered the parties to 
brief the issue of timeliness prior to reviewing the substantive 
issue of Mr. Navejar' s appeal. (Clerk's Record, p. 77) Mr. 
Navejar' s appointed counsel argued that the appeal was timely 
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because it was filed within forty-two days of the magistrate 
court's denial of the only formal motion for reconsideration of 
Mr. Navejar's sentence. (Clerk's Record, pp. 87-88) Mr. 
Navejar further contested that the sentence was illegal because 
he had not been properly informed of his right to an appeal, and 
was not allowed to be present for part of his sentencing, held 
during the file memo review on March 25, 2011. (Clerk's Record, 
p. 84) 
The district court held that Mr. Navejar's appeal was 
untimely because the underlying motion was filed more than 120 
days after the entry of judgment. (Clerk's Record, pp. 90-92) 
The district court ruled that the issue of timeliness is 
jurisdictional, and therefore did not reach the merits of Mr. 
Navejar's appeal. 
court noted that 
(Clerk's Record, p. 91) Nevertheless, the 
"Navejar's presence was not required at 
sentencing on a misdemeanor under Idaho Code Section 19-2503" 
and that Navejar was properly advised of his right to an appeal 
because he signed a statement of defendant's rights on December 
12, 2009. (Clerk's Record, p. 91) 
The district court dismissed Mr. Navejar's appeal on 
December 1, 2011, and Mr. Navejar filed this appeal to the Idaho 
Supreme Court on January 5, 2012. (Clerk's Record, pp. 3, 93-
95) 
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II. ISSUES PRESENTED ON APPEAL 
Did the district court err in ruling that Mr. 
Navejar's appeal was untimely, where Mr. Navejar filed 
the appeal within forty-two days of the magistrate 
court's ruling on his motion, but more than 120 days 
after the magistrate court imposed sentence? 
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III. ARGUMENT 
The District Court Erred When It Held Mr. Navejar' s 
Appeal To Be Untimely Because The Appeal Regards Mr. 
Navejar's First Formal Motion Addressing His 
Substantial Right To Dispute The Legality Of His 
Sentence With Assistance Of Counsel, And Was Filed 
Within Forty-Two Days Of The Magistrate Court's Order 
Denying The Motion. 
1. Introduction 
Mr. Navejar contests the district court's order dismissing 
his appeal because the appeal was from his first formal motion 
regarding sentence, and was filed within forty-two days of the 
magistrate court's order denying the motion. Rule 35 of the 
Idaho Criminal Rules permits a court to correct an illegal 
sentence at any time, but a motion for reduction in sentence 
must be filed within 120 days of the entry of judgment of 
conviction. A defendant is only permitted to file one Rule 35 
motion in any case, and a subsequent or "renewed Rule 35 motionn 
is prohibited. See, I.C.R. 35(b); Statev. ckman, 119 Idaho 
7, 9; 802 P.2d 1219, 1221 (Idaho Ct. App. 1990) Mindful of the 
plain language of Rule 3 5, and the subsequent case law, Mr. 
Navejar asserts that his motion and subsequent appeal were 
timely and that this Court should remand the case to the 
district court and permit parties to brief the merits of his 
motion. 
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2. Standard of Review 
This court reviews a lower court's sentence for an abuse of 
discretion. State v. Lute, 108 Idaho 905, 908; 702 P.2d 1365, 
1368 (Idaho Ct. App. 1985) . "Absent a clear abuse of 
discretion,u an appellate court will not disturb a sentence 
within the statutory maximum. Id. 
3. Mindful of Relevant Case Caw, Mr. Navejar Argues That 
His Appeal Is Timely Because It Regards His First 
Formal Motion Addressing His Substantial Right To 
dispute The Legality of His Sentence With Assistance 
of Counsel, And It Was Filed Within Forty-Two Days of 
The Magistrate Court's Order Denying The Motion. 
As noted above, Rule 35 of the Idaho Criminal Rules permits 
a court to correct an illegal sentence at any time, but a motion 
for reduction in sentence must be filed within 120 days of the 
entry of judgment of conviction. A defendant is only permitted 
to file one Rule 35 motion in any case, and a subsequent or 
"renewed Rule 35 motionu is prohibited. See, I.C.R. 35(b); 
State v. Hickman, 119 Idaho 7, 9; 802 P.2d 1219, 1221 (Idaho Ct. 
App. 1990) . An appeal to the district court from a magistrate 
court order is permitted "after judgment affecting the 
substantial rights of the defendant or the state.a Idaho 
Criminal Rule 54.1. Notice of this appeal must be filed within 
forty-two days from the date of the filing stamp on the order. 
See, Idaho Criminal Rule 54.3(a). Mr. Navejar's right to 
address the legality of sentence with assistance of counsel is a 
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"substantial right" that has been affected by the magistrate 
court's May 11, 2011, order denying his motion. Mindful of the 
plain language of the Idaho Criminal Rules, and the relevant 
case law, Mr. Navejar asserts that his appeal to the district 
court was timely, and this case should be remanded to the 
district court to consider the merits of the appeal. 
a. Mr. Navejar's appeal is proper because it regards 
his first formal motion subsequent to sentencing, 
and addresses the legality of the sentence. 
First, Mr. Navejar argues that his May 11, 2011, motion is 
his first formal motion to address the imposition of his 
misdemeanor sentence through Rule 35 or otherwise. Because he 
is contesting the legality of the sentence, the court has 
jurisdiction to review this motion at any time. 
The State has argued that Mr. Navejar's prior informal 
letters to the magistrate court constitute Rule 35 motions under 
the Idaho Criminal Rules. Because a defendant is precluded from 
filing subsequent Rule 35 motions, the State has argued that the 
court lacks jurisdiction to address Mr. Navejar's motion. 
Nevertheless, Mr. Navejar argues that his informal letters do 
~ot constitute Rule 35 motions. They were simply informal 
requests from a prisoner acting without assistance of counsel. 
Though the letters ask that his jail sentence run concurrent 
with his felony hold, Mr. Navejar's personal letters do not 
7 
address Rule 35, nor are they presented in the appropriate 
format required by the Idaho Criminal Rules. 
Criminal Rule 12 (c) . 
See, Idaho 
Unlike his informal letters, Mr. Navejar's "Motion and 
Affidavit in Support for Appointment of Counsel for Concurrent 
Sentence Hearingn is presented in the proper format and is his 
first formal response to the magistrate court's sentence. 
Because he is contesting the legality of the sentence, mindful 
of relevant statutes and case law, Mr. Navejar argues that his 
appeal is timely and should be remanded to address the merits of 
the appeal. 
b. Mr. Navejar' s appeal is timely because he filed 
it within forty-two days of an order from the 
magistrate court. 
Because Mr. Navejar filed his appeal twenty days after the 
magistrate court's order issued on May 11, 2011, this court 
should hold that it is timely within the deadline mandated under 
Idaho Criminal Rule 54.3. Idaho Criminal Rules require a party 
to file notice of an appeal from a magistrate court within 
forty-two days from the date of the filing stamp on the order. 
Idaho Criminal Rule 54. 3 (a) . Mr. Navejar filed his notice of 
appeal by May 31, 2011, from a denial of his motion dated May 
11, 2011. Because this was within twenty days of the 
8 
magistrate's action, Mr. Navejar's appeal is well within the 
forty-two day deadline. 
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IV. CONCLUSION 
Mindful of the plain language of the Idaho Criminal Rules 
and relevant case law, Mr. Navejar argues that his appeal from 
the magistrate decision was timely because it regards his first 
and only post-sentence motion on this case and was filed within 
forty-two days of the magistrate court's ruling. As such, Mr. 
Navejar asks that this Court remand the case to the district 
court and permit the parties to address the substance of the 
appeal. 
Dated this 29th day of May, 2012 
~/~ 
THOMAS J. MOORE 
Attorney for Appellant 
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VI. CERTIFICATE OF MAILING 
I HEREBY CERTIFY, That on this 29th day of May, 2012, I 
mailed a true and correct copy of the following, APPELLANT I S 
BRIEF, to: 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATEHOUSE, ROOM 210 
BOISE IDAHO 83720 
by depositing the same in the Interdepartmental Mail. 
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